GOVERNMENT OF THE DISTRICT OF COLUMBIA
Department of Health Care Finance

* K K

I
Office of the Senior Deputy Director I

Transmittal No. 13-13
To: All Providers
From: Linda Elam, PhD, MPH %’
Senior Deputy Director — StatgMedicaid Director

Date: AUG 6 |, 2013
Subject: False Claims Compliance and Oversight

Attachments: (1) District of Columbia False Claims Act, (2) Federal False Claims Act, (3)
Section 4.42 and Attachment 4.42-A of the State Plan for Medical Assistance, and
(4) 42 U.S.C. §1396a (a) (68).

This Transmittal replaces previous transmittals discussing the above-referenced subject. All
Medicaid providers must comply with the District of Columbia False Claims Act, (D.C. Official
Code §2-381.01 et seq., as amended), and the Federal False Claims Act (31 U.S.C. §§ 3729 -
3733). Copies of these Acts are included as attachments.

All entities that meet the definition in Section 4.42(a)(1)(A) of the District of Columbia’s State
Plan for Medical Assistance must comply with additional requirements found in Section 4,
Attachment 4.42-A of the State Plan as well as the requirements listed in 42 U.S.C. §13962 (a)
(68). Copies of 42 U.S.C. §1396a (a) (68) and the above-referenced Section and Attachment of
the Medicaid State Plan are included as attachments. Any reference to “entity” in this
Transmittal refers only to those entities that receive or make annual payments under the State
Plan of at least Five Million Dollars ($5,000,000.00).

Each entity must submit to the Division of Program Integrity, Health Care Operations
Administration, a letter that certifies compliance with all relevent requirements under the
Medicaid State Plan. Specifically, this letter must state that the entity is in compliance with 42
U.S.C. §1396a (a) (68) and that the entity has provided continuing education for false claims
education during the prior twelve (12) month period. It should also state that the entity is in
compliance with the District and Federal False Claims Acts. This letter of compliance must be
submitted annually, beginning calendar year 2013, on or before the last business day of each
calendar year for which the entity is certifying compliance. It must be signed by the Chief
Executive or Chief Operating Officer of the entity.

899 North Capitol Street, N.E., Washington, D.C. 20002 (202) 442-5988 Fax (202) 442-4790






Beginning this calendar year, the Department of Health Care Finance (DHCF) will randomly
select at least five (5) entities for on-site audits and assessments of compliance with the
requirements set forth in Attachment 4.42.A of the District of Columbia Medicaid State Plan and
42 U.S.C. §1396a (a) (68). Each entity shall be audited at least once and no more than five times
within a ten-year period.

If you have questions or require additional information about false claims, please contact Ms.
Karen Shaw, J.D., M.P.H., Program Manager, Division of Program Integrity, at (202) 698-1718
or via email at Karen.Shaw 3@dc.gov.

Enclosures
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Westlaw
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West's District of Columbia Code Annotated 2001 Edition Currentness
Division 1. Government of District.
Title 2. Government Administration. (Refs & Annos)
S8 Chapter 3B. Other Procurement Matters.
= Subchapter I. Procurement Related Claims,

=+ § 2-381.01. Definitions,
For the purposes of this subchapter, and unless otherwise defined, the term;
(1) “Claim™ means:

{A) Any request or demand, whether under a contract or otherwise, for money or property, and whether or not the
District has title to the money or property, that:

(i) Is presented to an officer, employee, or agent of the District; or

(ii} Is made to a contractor, grantee, or other recipient, if the money or property is to be spent or used en the
District’s behalf or to advance a District program or interest, and if the District:

(I} Provides or has provided any portion of the money or property requested or demanded; or

(1T} Will reimburse the contractor, grantee, or other reciptent for any portion of the money or property which
is requested or demanded.

(B} The term “claim” does not include requests or demands for money or property that the District has paid to an
individual as compensation for District employment or as an income subsidy with no restrictions on that indi-
vidual's use of the money or property.

(2) “Custodian” means the custodian, or any deputy custodian, designated by the Attorney General for the District of

Columbia pursuant to § 2-381.07(j)(1).

(3} “Documentary material” includes the original or any copy of any book, record, report, memorandum, paper,
communication, tabulation, chart, or other document, or data compilations stored in or accessible through computer
ot other information retrieval systemns, together with instructions and all other materials necessary to use or interpret
such data compilations, and any product of discovery.
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(4) “False claims law” means this subchapter.

(5) “False claims law investigation” means any inquiry conducted by any false claims law investigator for the
purpose of ascertaining whether any person is or has been engaged in any violation of a false claims law.

(6) “False claims law investigator” means any attorney or investigator employed by the Office of the Attorney
General for the District of Columbia who is charged with the duty of enforcing or carrying into effect any false
claims law, or any officer or employee of the District government acting under the direction and supervision of such
atterney or investigator in connection with a false claims law investigation.

(7) “Knowing™ or “knowingly” means:
(A) That a person, with respect to information, does any of the following;
(1) Has actual knowledge of the information;
(i1} Acts in deliberate ignorance of the truth or falsity of the information; or
{iii} Acts in reckless disregard of the truth or falsity of the information.
(B) The terms “knowing” and “knowingly” do not require proof of specific intent to defraud.

(8) “Material” means having a natural tendency to influence, or be capable of inf] uencing, the payment or receipt of
money or property.

(9) “Obligation™ means an established duty, whether or not fixed, arising from an express or implied contractual,
grantor-grantee, or licensor-licensee relationship, from a fee-based or similar relationship, from stamte or regula-
tion, or from the retention of any overpayment

(10} “Original source” means an individual who:

(A) Has voluntarily disclosed to the District, before a public disclosure under § 2-381.03(c-1)(1), the information
on which aliegations or transactions in a claim are based; or

(B) Has knowledge that is independent of and materially adds to the publicly disclosed allegations or transactions,
and who has voluntarily provided the information to the District before filing an action under this sectjon.

(11) “Person” includes any natural person, corporation, firm, association, organization, partnership, business, or
frust.
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(12) “Proceeds” means civil penalties as well as double or treble damages as provided in § 2-381.02, and criminal
fines as provided in § 2-381.09.

costs, and civil

(2) Any person who commits any of the following acts shall be liable to the District for 3 times the amount of
damages which the District sustains because of the act of that person. A person who commits any of the following
acts shall also be liable to the District for the costs of a civil action brought to recover penalties or damages, and shall
be liable to the District for a civil penalty of not less than $5,500, and not more than $11,000, for each false or
fraudulent claim for which the person:

(1) Knowingly presents, or causes to be presented, a false or fraudulent claim for payment or approval;

(2) Knowingly makes, uses, or causes to be made or used, a false record or statement material to a false or fraudulent
claim;

(3) Has possession, custody, or control of property or money used, or to be used, by the District and knowingly
delivers, or causes to be delivered, less than all of that money or property,;

(4) Is authorized to make or deliver a document certifying receipt of property used, or to be used, by the District and,
intending to defraud the District, makes or delivers the receipt without completely knowing that the information on
the receipt is true;

(5) Knowingly buys, or receives as a pledge of an obligation or debt, public property from an officer or employee of
the District who lawfully may not seil or pledge property;

(6) Knowingly makes, uses, or causes to be made or used, a false record or statement material to an obligation to pay
or transmit money or property to the District, or knowingly conceals or knowingly and improperly avoids or de-
creases an abligation to pay of transmit money or property to the District;

{7) Conspires to commit a violation of paragraph (1), (2), (3), (4), (5), or (6} of this subsection;

(8) Is a beneficiary of an inadvertent submission of a false or fraudulent claim to the District, subsequently discovers
the falsity of the claim, and fails to disclose the false or fraudulent claim to the District; or

(9) Is the beneficiary of an inadvertent payment or overpayment by the District of monies not due and knowingly
fails to repay the inadvertent payment or overpayment io the District.

(b) Notwithstanding subsection (a) of this section, the court may assess not more than two times the amount of
damages which the District sustains because of the act of the person, and there shall be no civil penalty, if the court
finds all of the following:
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(1) The person committing the violation furnished officials of the District responsible for investigating false claims
violations with all information known to that person about the violation within 30 days after the date on which the
person first obtained the information;

(2) The person fully cooperated with any investigation by the District; and

(3) At the time the person furnished the District with information about the violation, no criminal prosecution, civil
action, or administrative action had commenced with respect to the violation, and the person did not have actual
knowledge of the existence of an investigation into the violation.

(¢} Liability pursuant to this section shall be jeint and several for any act committed by 2 or more persons.

(d) This section shall not apply to claims, records, or statements made pursuant to those portions of Title 47 that
refer or relate to taxation.

= § 2-381.03. Attornev General for the District of Columbia investigations and prosecutions; powers of pros-

ecuting authority; civil actions by individuals as qui tam plaintiffs; jurisdiction of courts. .

(a) The Attomey General for the District of Columbia shall investigate, with such assistance from other District
agencies as may be required, violations pursuant to § 2-381.02 involving District funds. If the Attorney General for
the District of Columbia finds that a person has violated or is violating the provisions of § 2-381.02, the Attorney
General for the District of Columbia may bring a civil action against that person in the Superior Court of the District
of Columbia.

(b)(1) A person may bring a civil action for a violation of § 2-381.02 for the person and for the District The action
shall be brought in the name of the District. The persan bringing the action shall be referred to as the qui tam
plaintiff. The action may be dismissed only if the court and the Attomey General for the District of Columbia give
written consent to the dismissal and their reasons for consenting.

(2) A complaint filed by a qui tam plaintiff pursuant to this subsection shall be filed in the Superior Court in camera
and may remnain under seal for up to 180 days, unless the seal is extended by the court. No service shall be made on
the defendant until after the complaint is unsealed.

(3) On the same day as the complaint is filed pursuant to paragraph (2) of this subsection, the qui tam plaintiff shall
serve the Attorney General for the District of Columbia by mail, return receipt requested, with a copy of the com-
plaint and a written disclosure of substantially all material evidence and information the person possesses.

{4) Within 180 days after receiving a complaint alleging violations involving District funds, the Attormey General
for the District of Columbia shall do either of the following;
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(A} Notify the court that he or she intends to proceed with the action, in which case the seal may be lifted unless,
for good cause shown, the court continues the seal; or

(B) Notify the court that he or she declines to take over the action, in which case the seal shall be lified and the qui
tam plaintiff shall have the right to conduct the action.

(5) Upon a showing of good cause, the Attorney General for the District of Columbia may move the court for ex-
tensions of the time during which the complaint remains under seal.

(6) When a qui tam plaintiff brings an action pursuant to this subsection, no person other than the District may in-
tervene or bring a related action based on the facts underlying the pending action.

(7) The District is not liable for expenses which a qui tam plaintiff incurs in bringing an action under this section.

{(c)(1) No person may bring an action pursuant to subsection (b} of this section against a member of the Council of
the District of Columbia, a member of the District judiciary, or an elected official in the executive branch of the
District, if the action is based on evidence or information known to the District when the action was brought.

(2) No person may bring an action under subsection (b} of this section which is based upon allegations or transac-
tions which are the subject of a civil suit or an administrative civil money penalty proceeding in which the District is
already a party.

(c-1)(1) Except as provided in paragraph (2) of this subsection, a court shall dismiss an action or ¢laim under this
section if substantially the same allegations or transactions as alleged in the action or claim were publicly disclosed:

(A) In a criminal, civil, or administrative hearing in which the District or its agent is a party;

(B) In a report, hearing, audit, or investigation by the Council of the District of Columbia, the Auditer of the
District of Columbia, the Inspector General of the District of Columbia, or other District agency; or

{C) By the news media.

(2) A court shall not dismiss an action or claim as provided in paragraph (1) of this subsection if:
(A) The action is brought by the Attommey General for the District of Columbia;
(B) The District is opposed to the dismissal; or

(C} The action is brought by a qui tam plaintiff and the qui tam plaintiff is an original source of the information.
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(dX(1) If the District proceeds with the action, it shall have the primary responsibility for prosecuting the action, and
shall not be bound by an act of the qui tam plaintiff. The qui tam plaintiff shall have the right to continue as a party
to the action, subject to the limitations set forth in paragraph (2) of this subsection.

{2X(A) The District may dismiss the action notwithstanding the objections of the qui tam plaintiff if the qui tam
plaintiff has been notified by the District of the filing of the motion to dismiss and the court has provided the qui tam
plaintiff with an opportunity for a hearing on the motion.

{B) The District may seftle the action with the defendant, notwithstanding the objections of the qui tam plaintiff, if
the court determines, after a hearing providing the qui tam plaintiff an opportunity to be heard, that the proposed
settlement is fair, adequate, and reasonable under alt the circumstances. Upon a showing of good cause, the
hearing may be held in camera,

(C) Upon a showing by the District that unrestricted participation during the course of the litigation by the qui tam
plaintiff would interfere with or unduly delay the District's prosecution of the case, or would be repetitious, ir-
relevant, or for purposes of harassment, the court may, in its discretion, impose limitations on the qui tam plain-
tiffs participation, such as:

(i) Limiting the number of witnesses the qui tam plaintiff may call;

(i1) Limiting the length of the testimony of such witmesses;

(iit) Limiting the qui tam plaintiff's cross-examination of witnesses; or

(iv) Otherwise limiting the participation by the qui tam plaintiff in the litigation.

(D) Upon a showing by the defendant that unrestricted participation during the course of the litigation by the qui
tam plaintiff would be for purposes of harassment or would cause the defendant undue burden or unnecessary
expense, the court may, in its discretion, limit the participation by the qui tam plaintiff,

(e)(1) If the District elects not to proceed and the qui tam action was proper pursuant to subsection (c) of this section,
the qui tam plaintiff shall have the same right to conduct the action as the Attorney General for the District of Co-
lumbia would have had if he or she had chosen to proceed pursuant to subsection (b) of this section. If the District so
requests, the District shall be served with copies of all pleadings filed in the action,

(2) When the qui tam plaintiff proceeds with the action, the court, without limiting the status and rights of the qui
tam plaintiff, may nevertheless permit the District to intervene at a later date upon a showing of good cause.

(X(IXA) If the District proceeds with an action brought by a qui tam plaintiff pursuant to subsection (b) of this
section, the qui tam plaintiff, subject to subparagraph (B) of this paragraph, shall receive at least 15%, but not more
than 25%, of the proceeds of the action or settiement of the claim, depending upon the extent to which the qui tam
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plaintiff substantially contributed to the prosecution of the action.

(B) Where the action is one which the court finds to be based primarily on disclosures of specific information,
other than information provided by the qui tam plaintiff, relating to allegations or transactions in a criminal, civil,
or administrative hearing, in a report, hearing, audit, or investigation conducted by a District agency, or from the
news media, the court may award such sums as it considers appropriate, but in no case more than 10% of the
proceeds, taking into account the significance of the information and the role of the qui tam plaintiff in advancing
the case to litigation.

(C} Any payment to a qui tam plaintiff under this paragraph shall be made from the proceeds of the judgment or
the settlement of the claim. Any qui tam plaintiff receiving a payment under this paragraph shall also receive an
amount for reasonable expenses which the court finds to have been necessarily incurred, plus reasonable attor-
ney's fees and costs. All such expenses, fees, and costs shall be awarded against the defendant.

(2XA) If the District does not proceed with an action brought by a qui tam plaintiff pursuant to subsection (b) of this
section, the qui tam plaintiff shall receive an amount which the court decides is reasonable for collecting the civil
penalty and damages; provided, that the amount shall be not less than 25%, and not more than 30%, of the proceeds
of the action or settlement of the claim.

{B) Any payment to a qui tam plaintiff under this paragraph shall be made from the proceeds of the judgment or
the settlement of the claim. Any qui tam plaintiff receiving a payment under this paragraph shall also receive an
amount for reasonable expenses which the court finds te have been necessarily incumred, plus reasonable attor-
ney's fees and costs. All such expenses, fees, and costs shall be awarded against the defendant.

(3) The portion of the recovery not distributed pursuant to paragraphs (1) and (2) of this subsection shall be paid fo
the District treasury.

{4)(A) Whether or not the District proceeds with the action, if the court finds that the action was brought by a qui
tam plaintiff who planned and initiated the violation of § 2-381.02 upon which the action was brought, then the court
may, to the extent the court considers appropriate, reduce the share of the proceeds of the action which the qui tam
plaintiff would otherwise receive under paragraph (1} or (2) of this subsection, taking into account the role of the qui
tam plaintiff in advancing the case to litigation and any relevant circumstances pertaining to the violation.

(B) If the qui tam plaintiff is convicted of criminal conduct arising from his or her role in the violation of §_
2-381.02, the qui tam plaintiff shall be dismissed from the civil action and shall not receive any share of the
proceeds of the action. Such dismissal shall not prejudice the right of the District to continue the action, repre-
sented by the Attorney General for the District of Columbia.

(5) If the District does not proceed with the action and the qui tam plaintiff conducts the action, the court may award
to the defendant reasonable attorneys fees and expenses necessarily incurred if the defendant prevails in the action

and the court finds that the claim of the qui tam plaintiff was frivolous, vexatious, or brought solely for purposes of
harassment.
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(6)(A) Notwithstanding subsection (b) of this section, the District may elect to pursue a violation of § 2-381,02
through any alternate remedy available to the District, including an administrative proceeding to determine a civil
money penalty. If any such alternate remedy is pursued in another proceeding, the qui tam plaintiff shall have the
same rights in such proceeding as such person would have had if the qui tam action had continued under this section.
Any finding of fact or conclusion of law made in such other proceeding that has become final shall be conclusive on
all parties to an action under this section.

(B) For the purposes of this paragraph, a finding or conclusion is final if it has been finally determined on appeal
to the appropriate court, if all time for filing such an appeal with respect to the finding or conclusion has expired,
or if the finding or conclusion is not subject to Jjudicial review.

{g)(1) Whether or not the District proceeds with the action, upon a showing by the District that certain actions of
discovery by the qui tam plaintiff would interfere with the investigation or prosecution of a criminal or civil matter
by the District or a criminal matter in the District of Columbia arising out of the same facts, the court may stay such
discovery for a period of not more than 60 days.

{2) Upon a further showing that the District or the United States Attorney's Office for the District of Columbia has
pursued the criminal or civil investigation or proceedings with reasonable diligence and any proposed discovery in
the qui tam action will interfere with the ongoing criminal or civil investigation or proceedings, the court may ex-
tend the stay of discovery provided for in paragraph (1) of this subsection.

(3} Any showing provided for under this subsection shall be conducted in camera,

= § 2-381.04. Relief from retaliatory actions.

(a) Any employee, contractor, or agent shall be entitled to all relief necessary to make that employee, contractor, or
agent whole, if that employee, contractor, or agent is discharged, demoted, suspended, threatened, harassed, or in
any other manner discriminated against in the terms and conditions of employment because of lawful acts done by
the employee, contractor, agent, or associated others in furtherance of an action under this subchapter or other ef-
forts to stop one or more violations of this subchapter.

(b} The relief authorized under subsection (a) of this section shall include:

(1) Reinstatement with the same seniority status that the employee, contractor, or agent would have had but for the
discrimination;

(2) Two times the amount of back pay;

(3) Interest on the back pay; and
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(4) Compensation for any special damages sustained as a result of the discrimination, including litigation costs and
reasonable attorneys' fees.

(c) An action seeking relief under this section may be brought in the Superior Court of the District of Columbia;
provided, that a civil action seeking relief under this section may not be brought more than 3 years after the date
when the retaliation occurred.

e § 2-381.05. Limitation of actions; burden of proof,

(a) A civil action brought pursuant to § 2-381.03 may not be brought:
(1) More than 6 years after the date on which the violation of § 2-381.02 is commitied; or

(2) More than 3 years after the date when facts material to the right of action are known or reasonably should have
been known by the official of the District charged with the responsibility to act in those circumstances, but in no
event more than 10 years after the date on which the violation of § 2-381.02 is committed, whichever occurs last.

(b) A civil action brought pursuant to § 2-381.03 may not be brought for activity prior to April 12, 1997.

(c} In any action brought pursuant to § 2-381.G3, the District or the qui tam plaintiff shail be required to prove all
essential elements of the cause of action, including damages, by a preponderance of the evidence.

(d) Notwithstanding any other provision of law, a judgment of guilt in a criminal proceeding charging false state-
ments or fraud, upon a verdict after trial or upon a plea of guilty or nolo contendere, shall estop the defendant from
denying the essential elements of the offense in any action brought pursuant to § 2-308.15 which involves the same
transaction as in the criminal proceeding.

(2)(1) If the District elects to intervene and proceed with an action brought under § 2-381.03, the District may file its
own complaint or amend the complaint of a qui tam plaintiff who has brought an action under § 2-381.03(b) to
clarify or add detail to the claims in which the District is intervening and to add any additional claims with respect to
which the District contends it is eatitled to relief.

{2) Any District pleading as provided for in this subsection shall relate back to the filing date of the complaint of the
qui tam plaintiff who originally brought the action, and thereby comply with the statute of limitations as provided
for in this subchapter, to the extent that the claim of the District arises out of the conduct, transactions, or occur-
rences set forth, or attempted to be set forth, in the prior complaint of the qui tam plaintiff.

= § 2-381.06. Remedies pursuant to other laws; severability of provisions; liberality of article construction.

The provisions of this chapter are not exclusive, and the remedies provided for shall be in addition to any other
remedies provided for in any other law or available pursuant to common law.
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=+ § 2-381.07. Civil investigative demands.

(a)(1) Whenever the Attorney General for the District of Columbia has reason to believe that any person may be in
possession, custody, or control of any documentary material or information relevant to a false claims law investi-
gation, the Attorney General for the District of Columbia may, in order to determine whether to commence a civil
proceeding pursuant to this chapter, issue in writing and cause to be served upon such person a civil investigative
demand requiring that such person do the following:

(A) Produce documentary material relevant to the false claims law investigation for inspection and capying;

(B) Answer in writing written interrogatories with respect to any documentary material or information relevant to
the false claims law investigation;

(C) Provide oral testimony concerning any documentary material or information relevant to the false claims law
investigation; or

{D) Furnish any combination of such material, answers, or testimony.

(2) The Atiomney General for the District of Columbia may delegate to the Principal Deputy Attorney General for
the District of Columbia the authority, in his or her absence, to issue civil investigative demands pursuant to para-
graph (1) of this subsection. The Attorney General for the District of Columbia may not issue a civil investigative
demand in order to conduct, or assist in the conducting of, a criminal investigation.

(bX1) Each civil nvestigative demand issued pursuant to subsection (a)(1) of this section shall state the nature of the
conduct constituting the alleged violation of a false clajms law which is under investigation, and the applicable
provision of law alleged to have been violated.

(2) If such demand is for the production of documentary material, the demand shali do the following:

(A) Describe each class of documentary material to be produced with such definiteness and certainty as to permit
such material to be fairly identified:

(B) Prescribe a return date for each such class that will provide a reasonable period of time within which the
material so demanded may be assembled and made available for inspection and copying; and

(C) Identify the false claims law investigator to whom such material shatl be made available.

(3) If such demand is for answers to written interrogatories, the demand shall do the following:
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(A) Set forth with specificity the written interrogatories to be answered;
(B) Prescribe dates at which time answers to written interrogatories shall be submitted; and
(C) Identify the false claims law investigator to whom such answers shall be submitted.
(4} If such demand is for the giving of oral testimony, the demand shall do the following:
(A) Prescribe the date, time, and place at which oral testimony shall commence;

(B) Identify a false claims law investigator who shall conduct the examination and the custodian to whom the
transcript of such examination shall be submitted;

(C) Specify that such attendance and testimony are necessary to conduct the investigation;

(D) Notify the person receiving the demand of the right to be accompanied by an attomey and any other repre-
sentative; and

(E) Describe the general purpose for which the demand is being issued and the general nature of the testimony,
including the primary areas of inquiry, which will be taken pursuant to the demand.

(5) The date prescribed for the commencement of oral testimony pursuant to a civil investigative demand shall be a
date that is not less than 7 days after the date on which the demand is received, unless the Attorney General for the
District of Columbia determines that exceptional circumstances are present that warrant the commencement of such
testimony within a shorter period of time.

(6) The Attorney General for the District of Columbia shall not authorize, pursuant to subsection (a) 1) of this
section, issuance of more than one civil investigative demand for oral testimony by the same person unless the
person requests otherwise or unless the Attorney General for the District of Columbia, after investigation, notifies
that person in writing that an additional demand for oral testimony is necessary.

{c) A civil investigative demand may not require the production of any documentary material, the submission of any
answers to written interrogatories, or the giving of any oral testimony if such material, answers, or testimony would
be protected from disclosure under:

(1) The standards applicable to subpoenas or subpoenas duces tecum issued by a court of the District of Columbia to
aid in a grand jury investigation; or

(2) The standards applicable to discovery requests pursuant to the Superior Court Civil Rules to the extent that the
application of such standards to any such demand is appropriate and consistent with the provisions and purposes of
this section.
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(d)X(1) Any civil investigative demand issued pursuant to subsection (a) of this section may be served by a false
claims law investigator or his or her agent, or by a United States marshal or a deputy marshal, at any place within the
territorial jurisdiction of any court of the United States; provided, that the Superior Court of the District of Columbia
could exercise jurisdiction over the recipient of the demand consistent with the due process clause of the Constitu-
tion of the United States.

(2) Any such demand or any petition filed pursuant to subsection (a) of this section may be served upon any person
who is not found within the territorial jurisdiction of any court of the United States in such manner as the Superior
Court Civil Rules prescribe for service in a foreign country; provided, that the Superior Court of the District of
Columbia could exercise jurisdiction over the recipient of the demand consistent with the due process clause of the
Constitution of the United States.

(e)(1) Service of any civil investigative demand issued pursuant to subsection (a) of this section, or of any petition
filed pursuant to subsection (a) of this section, may be made upon a partership, corporation, association, or other
legal entity by the following methods:

(A) Delivering an executed copy of such demand or petition to any partner, executive officer, managing agent, or
general agent of the partnership, corporation, association, or entity, or to any agent authorized by appointment or
by law to receive service of process on behalf of such partnership, corporation, association, or entity;

(B) Delivering an executed copy of such demand or petition to the principal office or place of business of the
partnership, corporation, association, or entity; or

(C) Depositing an executed copy of such demand or petition in the United States mail by registered or certificd
mail, with a return receipt requested, addressed to such partnership, corporation, association, or entity at its
principal office or place of business.

(2) Service of any such demand or petition may be made upon any natural person by the following methods:
(A} Delivering an executed copy of such demand or petition to the person; or

(B) Depositing an executed copy of such demand or petition in the United States mail by registered or certified
mail, with a retum receipt requested, addressed to the person at the person’s residence or principal office or place
of business.

() A verified return by the individual serving any civil investigative demand or any petition filed pursuant to sub-
section (a) of this section setting forth the manner of such service shall be proof of such service. In the case of
service by registered or certified mail, such return shall be accompanied by the return post office receipt of delivery
of such demand.
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{(gX1) The production of documentary material in response to a civil investigative demand shall be made under a
swomn certificate, in such form as the demand designates, by the following:

(A} In the case of a natural person, by the person to whom the demand is directed; or

(B) In the case of a person other than a natural person, by a person having knowledge of the facts and circum-
stances relating to such production and authorized 1o act on behalf of such person.

(2) The certificate shall state that all of the documentary material required by the demand and in the possession,
custody, or control of the person to whom the demand is directed has been produced and made available to the false
claims law investigator identified in the demand.

(3) Any person upon whom any civil investigative demand for the production of documentary material has been
served shall make such material available for inspection and copying to the false claims law investigator identified
in such demand at the principal place of business of such person, or at such other place as the false claims law in-
vestigator and the person thereafter may agree and prescribe in writing, or as the court may direct pursuant to
subsection (j)(1) of this section. Such material shall be made so available on the return date specified in such de-
mand, or on such later date as the false claims faw investigator may prescribe in writing. Such person may, upon
written agreement between the person and the false claims law investigator, substitute copies for originals of all or
any part of such material.

(h){1) Each interrogatory in a civil investigative demand shall be answered separately and fully in writing under oath
and shall be submitted under a sworn certificate, in such form as the demand designates, as follows:

(A) In the case of a natural person, by the person to whom the demand is directed, or

(B) In the case of a person other than a natural person, by the person or persons responsible for answering each
interrogatory.

(2) If any interrogatory is objected to, the reasons for the objection shall be stated in the certificate instead of an
answer. The certificate shall state that all information required by the demand and in the possession, custody, con-
trol, or knowledge of the person to whom the demand is directed has been submitted. To the extent that any in-
formation is not fumnished, the information shall be identified and reasons sct forth with particularity regarding the
reasons why the information was not furnished.

(i}(1) The examination of any person, pursuant to z civil investigative demand for oral testimony, shall be conducted
before an officer authorized to administer oaths and affirmations by the laws of the United States or of the place
where the examination is held. The officer before whom the testimony is taken shall put the witness under oath or
affirmation and shall, personally or by someone acting under the direction of the officer and in the officer's presence,
record the testimony of the witness. The testimony shail be taken by any means authorized by, and in a manner
consistent with, the Superior Court Civil Rules, and shall be transcribed.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 14

(2) The false claims law investigator conducting the examination shall exclude from the place where the examina-
tion is held all persons except the person giving the testimony, the attorney or other representative of the person
giving the testimony, the attorney for the District government, any person who may be agreed upon by the attorney
for the District government and the person giving the testimony, the officer before whom the testimony is to be
taken, and any stenographer taking such testimony.

(3) The oral testimony of any person taken pursuant to a civil investigative demand shall be taken in the judicial
district of the United States within which such person resides, is found, or transacts business, or in such other place
as may be agreed upon by the false claims law investigator conducting the examination and such person.

{4) When the testimony is fully transcribed, the false claims law investigator or the officer before whom the tes-
timony is taken shall afford the witness, who may be accompanied by an attorney, a reasonable opportunity to
examine and read the transcript, unless such examination and reading are waived by the witness. Any changes in
form or substance that the witness desires shall be entered and identified upon the transcript by the officer or the
false claims law investigator, with a statement of the reasons given by the witness for making such changes. The
transcript shall then be signed by the witness, unless the witness in writing waives the signing, is ill, cannot be
found, or refuses to sign. If the transcript is not signed by the witness within 30 days after being afforded a rea-
sonable opportunity to examine it, the officer or the false claims law investigator shall sign it and state on the record
the fact of the waiver, illness, absence of the witness, or the refusal to sign, together with the reasons, if any, given
therefor.

(5) The officer before whom the testimony is taken shall certify on the transcript that the witmess was swom by the
officer and that the transcript is a true record of the testimony given by the witness. The officer or false claims law
investigator shall promptly deliver the transcript, or send the transcript by registered or certified mail, to the cus-
todian.

(6} Upon payment of reasonable charges therefor, the false claims law investigator shall furnish a copy of the
transcript to the witness only, except that the Attomey General for the District of Columbia may, for good cause,
limit such witness to inspection of the official transcript of the witness's testimony.

(7) Any person compelled to appear for oral testimony pursuant to a civil investigative demand may be accompa-
nied, represented, and advised by an attorney. The attorney may advise such person, in confidence, with respect to
any question asked of such person. Such person or attorney may object on the record to any question, in whole or in
part, and shall briefly state for the record the reason for the objection. An objection may be made, received, and
entered upon the record only when it is claimed that such person is entitled to refise to answer the question on the
grounds of any constitutional or other legal right or privilege, including the privilege against self-incrimination.
Such person may not otherwise object to or refuse to answer any question, and may not, directly or through the
person's aftorney, otherwise interrupt the oral examination. If such person refuses to answer any question, a petition
may be filed in the Superior Court of the District of Columbia pursuant to subsection (d)(1) of this section for an
order compelling such person to answer the question.
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(8) Any person appearing for oral testimony pursuant 1o a civil investigative demand shall be entitled to the same
fees and allowances that are paid to witnesses in the Superior Court of the District of Columbia.

(JX1) The Attorney General for the District of Columbia shall designate a false claims law investigator to serve as

custodian of documentary material, answers to interrogatories, and transcripts of oral testimony received pursuant to
this section, and shall designate such additional false claims law investigators as the Attorney General for the Dis-

trict of Columbia determines from time to time to be necessary to serve as deputies to the custodian.

{2XA) A false claims law investigator who receives any documentary material, answers to interrogatories, or
transcripts of oral testimony pursuant to this section shall transmit them to the custodian. The custodian shall take
physical possession of such material, answers, or transcripts and shall be responsible for the use made of them and
for the return of documentary material pursuant to paragraph (4) of this subsection.

(B) The custodian may cause the preparation of such copies of such documentary material, answers to interrog-
atories, or transcripts of oral testimony as may be required for official use by any false claims law investigator, or
any other officer or employee of the Office of the Attorney General for the District of Columbia who is authorized
for such use by the Attommey General for the District of Columbia. Such material, answers, and transcripts may be
used by any authorized false claims law investigator or other officer or employee in connection with the taking of
oral testimony pursuant to this section.

(C) Except as otherwise provided in this subsection, no documentary material, answers to interrogatories, or
transcripts of oral testimeny, or copies thereof, while in the possession of the custedian, shall be available for
examination by any individual other than a false claims law investigator or officer or employee of the Office of
the Attorney General for the District of Columbia authorized pursuant to subparagraph (B) of this paragraph;
provided that nothing in this subparagraph is intended to prevent:

(i) The availability of material, answers, or transcripts if consent is given by the person who produced such
material, answers, or transcripts;

(ii) Disclosure to the Council, including any committee of the Council;
(iii} Disclosure to the United States Attorney's Office;

(iv) Disclosure to any other federal or state agency for use by such agency in furtherance of its statutory re-
sponsibilities; provided, that disclosure of information to any agency other than the Council or the United States
Attorney's Office shall be allowed only upon application, made by the Attorney General for the District of
Columbia to the Superior Court of the District of Columbia, showing substantial need for the use of the in-
formation by such agency in furtherance of its statutory responsibilities and after giving the individuals who
provided the information an opportunity to be heard on the release of the information; or

(v} Disclosure to any federal or state agency in connection with a joint case or investigation with the Office of
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the Attomey General for the District of Columbia provided that before disclosure, an official of the receiving
agency agrees in writing to abide by the disclosure restrictions of this paragraph.

(D) While in the possession of the custodian and under such reasonable terms and conditions as the Attorney
General for the District of Columbia shall prescribe, the following shall apply:

(i) Documentary material and answers to interrogatories shall be available for examination by the person who
produced such material or answers, or by a representative of that person authorized by that person to examine
such material and answers; and

{1i) Transcripts of oral testimony shall be available for examination by the person who produced such testi-
mony, or by a representative of that person authorized by that person to examine such transcripts,

(3) Whenever any attorney of the Attormey General for the District of Columbia is conducting any official inves-
tigation or proceeding, the custodian of any documentary material, answers to interrogatories, or transcripts of oral
testimony received pursuant to this section may deliver to such attorney such material, answers, or transcripts for
official use in connection with any such investigation or proceeding as such attorney determines to be required.
Upon the completion of any such investigation or proceeding, such attomey shall return to the custodian any such
material, answers, or transcripts so delivered that have not passed into the control of any court or agency through
mtroduction into the record of any case or proceeding.

{4) If any documentary material has been produced by any person in the course of any false claims law investigation
pursuant to a civil investigative demand, and any case or proceeding before a court arising out of such investigation,
or any proceeding before any District government agency invelving such material, has been completed, or no case
or proceeding in which such material may be used has been commenced within a reasonable time after completion
of the examination and analysis of al} documentary material and other information assembled in the course of such
investigation, the custodian shall, upon written request of the person who produced such material, return to such

person any such material (other than copies furnished to the false claims law investigator pursuant to subsection

(g)(2) of this section or made for the Attorney General for the District of Columbia pursuant to paragraph (2){B) of

this subsection), which has not passed into the control of any court or agency through introduction into the record of
such case or proceeding.

(5XA} In the event of the death, disability, or separation from service in the Attoney General for the District of
Columbia of the custodian of any documentary material, answers to interrogatories, or transcripts of oral testimony
produced pursuant to a civil investigative demand issued pursuant to this section, or in the event of the official relief
of such custodian from responsibility for the custody and control of such material, answers, or transcripts, the At-
tomey General for the District of Columbia shall promptly do the following:

(i) Designate another false claims law investi gator to serve as custodian of such material, answers, or tran-
scripts; and

(ii) Transmit in writing to the person who produced such material, answers, or testimony notice of the identity
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and address of the successor so designated.

(B) Any person who is designated to be a successor pursuant to this paragraph shall have, with regard to such
material, answers, or transcripts, the same duties and responsibilities as were imposed by this section upon that
person's predecessor in office, except that the successor shall not be held responsible for any default or dereliction
that occurred before that designation.

(k)(1) Whenever any person fails to comply with any civil investigative demand, or whenever satisfactory copying
or reproduction of any material requested in such demand cannot be done and such person refuses to surrender such
material, the Attoney General for the District of Columbia may file in the Superior Court of the District of Co-
lumbia and serve upon such person a petition for an order of such court for the enforcement of the civil investigative
demand.

(2)(A) Any person who receives a civil investigative demand may file in the Superior Court of the District of Co-
lumbia and serve upon the false claims law investigator identified in such demand a petition for an order of the court
to modify or set aside such demand. Any petition issued pursuant to this subparagraph must be filed:

(i) Within 20 days after the date of service of the civil investigative demand, or at any time before the return
date specified in the demand, whichever date is earlier; or

(i1) Within such longer period as may be prescribed in writing by any false claims law investigator identified in
the demand.

(B} The petition shall specify each ground upon which the petitioner relies in seeking relief pursuant to subpar-
agraph (A) of this paragraph, and may be based upon any fatlure of the demand, or any particular portion thereof,
to comply with the provistons of this section or upon any constitutional or other legal right or privilege of such
person. During the pendency of the petition in the court, the court may stay, as it deems proper, the running of the
time allowed for compliance with the demand, in whole or in part, except that the person filing the petition shall
comply with any portions of the demand not sought to be modifted or set aside.

(3) At any time during which any custodian is in custody or control of any documentary material or answers to
interrogatories produced, or transcripts of oral testimony given, by any person in compliance with any civil inves-
tigative demand, such person may file in the Superior Court of the District of Columbia and serve upon such cus-
todian, a petition for an order of such court to require the performance by the custodian of any duty imposed upon
the custodian by this section,

(4) Whenever any petition is filed in the Superior Court of the District of Columbia, such court shall have juris-
diction to hear and determine the matter so presented, and to enter such order or orders as may be required to carry
out the provisions of this section. Any final order so entered shall be subject to appeal. Any disobedience of any final
order entered pursuant to this section by any court shall be punished as centempt of court.
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(5) The Superior Court Civil Rules shali apply to any petition issued pursuant to this subsection, to the extent that
such rules are not inconsistent with the provisions of this section.

(1} Any documentary material, answers to written interrogatories, or oral testimony provided pursuant to any civil
investigative demand issued pursuant to subsection {a) of this section shall be exempt from disclosure pursuant to
subchapter 11 of Chapter 5 of this title.

(m) For the purposes of this section, the term “person” means any natural person, partnership, corporation, associ-
ation, or other legal entity, including any state or political subdivision of a state.

= § 2-381.08. Antifraud fund. IRepealed]

= § 2-381.09. Penalties for false representations.

Whoever makes or presents to any officer or employee of the District of Columbia government, or to any depart-
ment or agency thereof, any claim upon or against the District of Columbia, or any department or agency thereof,
knowing such claim to be false, fictitious, or fraudulent, shall be imprisoned not more than one year and assessed a
fine of not more than $100,000 for each violation of this chapter. The Attorney General for the District of Columbia
shall prosecute violations of this section.

=+§2-38].10. Civil penalty inflation adjustment.

The Attorney General for the District of Columbia is granted the authority to, at least once every 4 years, promulgate
rules to adjust the amounts of the cjvil penalties listed in § 2-381.02 by the same amount that the Attorney General of
the United States shail, from time to time, adjust the civil monetary penalties found in 3] U.S.C. § 3729 pursuant to
the procedures described in the Federal Civil Penalties Inflation Adjustment Act of 1990, approved October 5, 1990
(104 Stat. 890, 28 US.C. § 2461, note). Any increase to a civil penalty as provided in this section shall only apply to
violations which occur after the date the increase takes effect.

END OF DOCUMENT
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§ 3729. False claims

(@)

LIABILITY FOR CERTAIN ACTS.—

)

IN GENERAL.—Subject to paragraph (2), any person who—

(A)

(B)

(C)

(D)

(E)

(F)

(G)

knowingly presents, or causes to be presented, a false or
fraudulent claim for payment or approval;

knowingly makes, uses, or causes to be made or used, a
false record or statement material to a false or fraudulent;

conspires to commit a violation of subparagraph (A), (B),
(D), (E), (F), or (G);

has possession, custody, or control of property or money
used, or to be used, by the Government and knowingly
delivers, or causes to be delivered, less than all of that
money or property;

is authorized to make or deliver a document certifying
receipt of property used, or to be used, by the Government
and, intending to defraud the Government, makes or
delivers the receipt without completely knowing that the
information on the receipt is true;

knowingly buys, or receives as a pledge of an obligation or
debt, public property from an officer or employee of the
Government, or a member of the Armed Forces, who
lawfully may not sell or pledge property; or

knowingly makes, uses, or causes to be made or used, a
false record or statement material to an obligation to pay or
transmit money or property to the Government, or
knowingly conceals or knowingly and improperly avoids or
decreases an obligation to pay or transmit money or
property to the Government,

is liable to the United States Government for a civil penalty of not
less than $5,000 and not more than $10,000, as adjusted by the
Federal Civil Penalties Inflation Adjustment Act of 1990 (28
U.S.C. 2461 note; Public Law 104-410), plus 3 times the amount
of damages which the Govermnment sustains because of the act of
that person.






)

)

REDUCED DAMAGES.—If the court finds that—

(A) the person committing the violation of this subsection
furnished officials of the United States responsible for
investigating false claims violations with all information
known to such person about the violation within 30 days
after the date on which the defendant first obtained the
information;

(B)  such person fully cooperated with any Government
investigation of such violation; and

(C) at the time such person furnished the United States with the
information about the violation, no criminal prosecution,
civil action, or administrative action had commenced under
this title with respect to such violation, and the person did
not have actual knowledge of the existence of an
investigation into such violation,

the court may assess not less than 2 times the amount of damages
which the Government sustains because of the act of that person.
COSTS OF CIVIL ACTIONS.—A person violating this subsection shall
also be liable to the United States Government for the costs of a
civil action brought to recover any such penalty or damages.

(b)  DEFmNITIONS.—For purposes of this section—

(1)

2

the terms “knowing” and “knowingly”—
(A)  mean that a person, with respect to information—
()] has actual knowledge of the information;

(i)  acts in deliberate ignorance of the truth or falsity of
the information; or

(iii)  acts in reckless disregard of the truth or falsity of
the information;; and

(B)  require no proof of specific intent to defraud;

the term “claim”™—



(A)means any request or demand, whether under a contract or

otherwise, for money or property and whether or not the United
States has title to the money or property, that—

(i) is presented to an officer, employee, or agent of the
United States; or

(i)  ismade to a contractor, grantee, or other recipient,
if the money or property is to be spent or used on
the Government’s behalf or to advance a

Government program or interest, and if the United
States Government —

)] provides or has provided any portion of the

money or property requested or demanded;
or

(IT}y  will reimburse such contractor, grantee, or
other recipient for any portion of the money

or property which is requested or demanded:
and

(B)  does not include requests or demands for money or property
that the Government has paid to an individual as
coripensation for Federal employment or as an income
subsidy with no restrictions on that individual’s use of the
money or property;

(3)  the term “obligation” means an established duty, whether or not
fixed, arising from an express or implied contractual, grantor-
grantee, or licensor-licensee relationship, from a fee-based or
similar relationship, from statute or regulation, or from the
retention of any overpayment; and

(4)  the term “material” means having a natural tendency to influence,

or be capable of influencing, the payment or receipt of money or
property.

()  EXEMPTION FROM DISCLOSURE .—Any information furnished pursuant to
subsection (a)(2) shall be exempt from disclosure under section 552 of title 5.

(d)  EXcLUSION.—This section does not apply to claims, records, or statements made
under the Internal Revenue Code of 1986.



§ 3730. Civil actions for false claims

(a)

(b)

RESPONSIBILITIES OF THE ATTORNEY GENERAL.—The Attorney General diligently
shall investigate a violation under section 3729. If the Attorney General finds that
a person has violated or is violating section 3729, the Attomney General may bring
a civil action under this section against the person.

ACTIONS BY PRIVATE PERSONS.—

()

@

3)

)

A person may bring a civil action for a violation of section 3729
for the person and for the United States Government. The action
shall be brought in the name of the Government. The action may
be dismissed only if the court and the Attorney General give

written consent to the dismissal and their reasons for consenting.

A copy of the complaint and written disclosure of substantially all
material evidence and information the person possesses shall be
served on the Government pursuant to Rule 4(d){4) of the Federal
Rules of Civil Procedure. The complaint shall be filed in camera,
shall remain under seal for at least 60 days, and shall not be served
on the defendant until the court so orders. The Govemment may
elect to intervene and proceed with the action within 60 days after
it receives both the complaint and the material evidence and
information.

The Government may, for good cause shown, move the court for
extensions of the time during which the complaint remains under
seal under paragraph (2). Any such motions may be supported by
affidavits or other submissions in camera. The defendant shall not
be required to respond to any complaint filed under this section
until 20 days after the complaint is unsealed and served upon the
defendant pursuant to Rule 4 of the Federal Rules of Civil
Procedure.

Before the expiration of the 60-day period or any extensions
obtained under paragraph (3), the Government shall—

(A)  proceed with the action, in which case the action shall be
conducted by the Government; or

(B) notify the court that it declines to take over the action, in
which case the person bringing the action shall have the
right to conduct the action.



()

When a person brings an action under this subsection, no person
other than the Government may intervene or bring a related action
based on the facts underlying the pending action.

(¢} RIGHTS OF THE PARTIES TO QU1 TAM ACTIONS.—

)

2)

If the Government proceeds with the action, it shall have the
primary responsibility for prosecuting the action, and shall not be
bound by an act of the person bringing the action. Such person
shall have the right to continue as a party to the action, subject to
the limitations set forth in paragraph (2).

(A)

(B)

©)

The Government may dismiss the action notwithstanding
the objections of the person initiating the action if the
person has been notified by the Government of the filing of
the motion and the court has provided the person with an
opportunity for a hearing on the motion.

The Government may settle the action with the defendant
notwithstanding the objections of the person initiating the
action if the court determines, after a hearing, that the
proposed settlement is fair, adequate, and reasonable under
all the circumstances. Upon a showing of good cause, such
hearing may be heid in camera.

Upon a showing by the Government that unrestricted
participation during the course of the litigation by the
person initiating the action would interfere with or unduly
delay the Government’s prosecution of the case, or would
be repetitious, irrelevant, or for purposes of harassment, the
court may, in its discretion, impose limitations on the
person’s participation, such as—

(i) limiting the number of witnesses the person may
call;

(i) limiting the length of the testimony of such
witnesses:

(iti)  limiting the person’s cross-examination of
witnesses: or

(iv)  otherwise limiting the participation by the person in
the litigation.



3

(4)

(3)

(D)  Upon a showing by the defendant that unrestricted
participation during the course of the litigation by the
person initiating the action would be for purposes of
harassment or would cause the defendant undue burden or
unnecessary expense, the court may limit the participation
by the person in the litigation.

If the Government elects not to proceed with the action, the person
who initiated the action shall have the right to conduct the action.
If the Government so requests, it shall be served with copies of all
pleadings filed in the action and shall be supplied with copies of all
deposition transcripts (at the Government’s expense). When a
person proceeds with the action, the court, without limiting the
status and rights of the person initiating the action, may
nevertheless permit the Government to intervene at a later date
upon a showing of good cause.

Whether or not the Government proceeds with the action, upon a
showing by the Government that certain actions of discovery by
the person initiating the action would interfere with the
Government’s investigation or prosecution of a criminal or civil
matter arising out of the same facts, the court may stay such
discovery for a period of not more than 60 days. Such a showing
shall be conducted in camera. The court may extend the 60-day
period upon a further showing in camera that the Government has
pursued the criminal or civil investigation or proceedings with
reasonable diligence and any proposed discovery in the civil action
will interfere with the ongoing criminal or civil investigation or
proceedings.

Notwithstanding subsection (b), the Government may elect to
pursue its claim through any alternate remedy available to the
Government, including any administrative proceeding to determine
a civil money penalty. If any such alternate remedy is pursued in
another proceeding, the person initiating the action shall have the
same rights in such proceeding as such person would have had if
the action had continued under this section. Any finding of fact or
conclusion of law made in such other proceeding that has become
final shall be conclusive on all parties to an action under this
section. For purposes of the preceding sentence, a finding or
conclusion is final if it has been finally determined on appeal to the
appropriate court of the United States, if all time for filing such an
appeal with respect to the finding or conclusion has expired, or if
the finding or conclusion is not subject to judicial review.



(d)

AWARD TO QUI TAM PLAINTIFF.—

(D

)

()

If the Govemnment proceeds with an action brought by a person
under subsection (b), such person shall, subject to the second
sentence of this paragraph, receive at least 15 percent but not more
than 25 percent of the proceeds of the action or settlement of the
claim, depending upon the extent to which the person substantially
contributed to the prosecution of the action. Where the action is
one which the court finds to be based primarily on disclosures of
specific information (other than information provided by the
person bringing the action) relating to allegations or transactions in
a criminal, civil, or administrative hearing, in a congressional,
administrative, or Government [General] Accounting Office report,
hearing, audit, or investigation, or from the news media, the court
may award such sums as it considers appropriate, but in no case
more than 10 percent of the proceeds, taking into account the
significance of the information and the role of the person bringing
the action in advancing the case to litigation. Any payment to a
person under the first or second sentence of this paragraph shall be
made from the proceeds. Any such person shall also receive an
amount for reasonable expenses which the court finds to have been
necessarily incurred, plus reasonable attorneys® fees and costs. All
such expenses, fees, and costs shall be awarded against the
defendant.

If the Government does not proceed with an action under this
section, the person bringing the action or settling the claim shall
receive an amount which the court decides is reasonable for
collecting the civil penalty and damages. The amount shall be not
less than 25 percent and not more than 30 percent of the proceeds
of the action or settlement and shall be paid out of such proceeds.
Such person shall also receive an amount for reasonable expenses
which the court finds to have been necessarily incurred, plus
reasonable attorneys’ fees and costs. All such expenses, fees, and
costs shali be awarded against the defendant.

Whether or not the Government proceeds with the action, if the
court finds that the action was brought by a person who planned
and initiated the violation of section 3729 upon which the action
was brought, then the court may, to the extent the court considers
appropriate, reduce the share of the proceeds of the action which
the person would otherwise receive under paragraph (1) or (2) of
this subsection, taking into account the role of that person in
advancing the case to litigation and any relevant circumstances
pertaining to the violation. If the person bringing the action is
convicted of criminal conduct arising from his or her role in the



“)

violation of section 3729, that person shall be dismissed from the
civil action and shall not receive any share of the proceeds of the
action. Such dismissal shall not prejudice the right of the United
States to continue the action, represented by the Department of
Justice.

If the Government does not proceed with the action and the person
bringing the action conducts the action, the court may award to the
defendant its reasonable attorneys’ fees and expenses if the
defendant prevails in the action and the court finds that the claim
of the person bringing the action was clearly frivolous, clearly
vexatious, or brought primarily for purposes of harassment.

(e)  CERTAIN ACTIONS BARRED.—

(1)

(2)

3)

@

No court shall have jurisdiction over an action brought by a former
or present member of the armed forces under subsection (b) of this
section against a member of the armed forces arising out of such
person’s service in the armed forces.

(A)  No court shall have jurisdiction over an action brought
under subsection (b} against a Member of Congress, a
member of the judiciary, or a senior executive branch
official if the action is based on evidence or information
known to the Government when the action was brought.

(B)  For purposes of this paragraph, “‘senior executive branch
official” means any officer or employee listed in
paragraphs (1) through (8) of section 101(f} of the Ethics in
Government Act of 1978 (5 U.S.C. App.).

In no event may a person bring an action under subsection (b)
which is based upon allegations or transactions which are the
subject of a civil suit or an administrative civil money penaity
proceeding in which the Government is already a party.

{A)  The court shall dismiss an action or claim under this
section, uniess opposed by the Government, if substantially
the same allegations or transactions as alleged in the action
or claim were publicly disclosed--

(i) in a Federal criminal, civil, or administrative hearing; in
which the Government or its agent is a party;

(ii) in a congressional, Government Accountability Office,
or other Federal report, hearing, audit, or investigation: or



®

(&)

(h)

(iii) from the news media,

unless the action is brought by the Attorney General or the person
bringing the action is an original source of the information.

(B)  For purposes of this paragraph, “original source” means an
individual who either (i) prior to a public disclosure under
subsection (e)(4)(a), has voluntarily disclosed to the
Government the information on which allegations or
transactions in a claim are based, or (2) who has knowledge
that is independent of and materially adds to the publicly
disclosed allegations or transactions, and who has
voluntarily provided the information to the Government
before filing an action under this section.

GOVERNMENT NOT LIABLE FOR CERTAIN EXPENSES.—The Government is not
liable for expenses which a person incurs in bringing an action under this section.

FEES AND EXPENSES TO PREVAILING DEFENDANT.—In civil actions brought under
this section by the United States, the provisions of section 2412(d) of title 28 shall

apply.

RELIEF FROM RETALIATORY ACTIONS.—

(N

(2

IN GENERAL.—Any employee, contractor, or agent shall be entitled
to all relief necessary to make that employee, contractor, or agent
whole, if that employee, contractor, or agent is discharged,
demoted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment
because of lawful acts done by the employee, contractor, or agent
on behalf of the employee, contractor, or agent or associated others
in furtherance of other efforts to stop 1 or more violations of this
subchapter.

RELIEF.—Relief under paragraph (1) shall include reinstatement
with the same seniority status that employee, contractor, or agent
would have had but for the discrimination, 2 times the amount of
back pay, interest on the back pay, and compensation for any
special damages sustained as a result of the discrimination,
including litigation costs and reasonable attomeys’ fees. An action
under this subsection may be brought in the appropriate district
court of the United States for the relief provided in this subsection.



§ 3731. False claims procedure

(a) A subpena [subpoena] requiring the attendance of a witness at a trial or hearing
conducted under section 3730 of this title may be served at any place in the United States.

(b} A civil action under section 3730 may not be brought—

(1)  more than 6 years after the date on which the violation of section
3729 is committed, or

(2)  more than 3 years after the date when facts material to the right of
action are known or reasonably should have been known by the
official of the United States charged with responsibility to act in
the circumstances, but in no event more than 10 years after the date
on which the violation is committed, whichever occurs last.

(©) If the Government elects to intervene and proceed with an action brought under
3730(b), the Government may file its own complaint or amend the complaint of a person who
has brought an action under section 3730(b) to clarify or add detail to the claims in which the
Government is intervening and to add any additional claims with respect to which the
Government contends it is entitled to relief. For statute of limitations purposes, any such
Government pleading shal relate back to the filing date of the complaint of the person who
originally brought the action, to the extent that the claim of the Government arises out of the
conduct, transactions, or occurrences set forth, or attempted to be set forth, in the prior complaint
of that person.

(d)  In any action brought under section 3730, the United States shall be required to
prove all essential elements of the cause of action, including damages, by a preponderance of the
evidence.

(¢)  Notwithstanding any other provision of law, the Federal Rules of Criminal
Procedure, or the Federal Rules of Evidence, a final judgment rendered in favor of the United
States in any criminal proceeding charging fraud or false statements, whether upon a verdict after
trial or upon a plea of guilty or nolo contendere, shall estop the defendant from denying the
essential elements of the offense in any action which involves the same transaction as in the
criminal proceeding and which is brought under subsection (a) or (b) of section 3730.

§ 3732. False claims jurisdiction

(@  Actions UNDER SECTION 3730.—Any action under section 3730 may be brought
in any judicial district in which the defendant or, in the case of multiple defendants, any one
defendant can be found, resides, transacts business, or in which any act proscribed by section
3729 occurred. A summons as required by the Federal Rules of Civil Procedure shall be issued
by the appropriate district court and served at any place within or outside the United States.

(b)  CLAIMS UNDER STATE LAwW.—The district courts shall have jurisdiction over any
action brought under the laws of any State for the recovery of funds paid by a State or local



government if the action arises from the same transaction or occurrence as an action brought
under section 3730,

(¢)  SERVICE ON STATE OF LOCAL AUTHORITIES.—With respect to any State or local
government that is named as a co-plaintiff with the United States in an action brought under
subsection (b), a seal on the action ordered by the court under section 3730(b) shali not preclude
the Government or the person bringing the action from serving the complaint, any other
pleadings, or the written disclosure of substantially all material evidence and information
possessed by the person bringing the action on the law enforcement authorities that are
authorized under the law of that State or local government to investigate and prosecute such
actions on behalf of such governments, except that such seal applies to the law enforcement
authorities so served to the same extent as the seal applies to other parties in the action.

§ 3733. Civil investigative demands
(a)  INGENERAL—

(1)  ISSUANCE AND SERVICE.—Whenever the Attorney General, or a
designee (for purposes of this section), has reason to believe that
any person may be in possession, custody, or control of any
documentary material or information relevant to a false claims law
investigation, the Attomey General, or a designee, may, before
commencing a civil proceeding under section 3730(a) or other
false claims law, or making an election under section 3730(b),
issue in writing and cause to be served upon such person, a civil
investigative demand requiring such person—

(A)  to produce such documentary material for inspection and
copying,

(B}  to answer in writing written interrogatories with respect to
such documentary material or information,

(C)  togive oral testimony concerning such documentary
material or information, or

(D)  to fumish any combination of such material, answers, or
testimony.

The Attorney General may delegate the authority to issue civil
investigative demands under this subsection. Whenever a civil
investigative demand is an express demand for any product of
discovery, the Attorney General, the Deputy Attorney General, or
an Assistant Attorney General shall cause to be served, in any
manner authorized by this section, a copy of such demand upon the
person from whom the discovery was obtained and shall notify the
person to whom such demand is issued of the date on which such
copy was served. Any information obtained by the Attorney



General or a designee of the Attorney General under this section
may be shared with any qui tam relator if the Attorney General or
designee determine it is necessary as part of any false claims act
investigation.

(2)  CONTENTS AND DEADLINES.—

(A)  Each civil investigative demand issued under paragraph (1)
shall state the nature of the conduct constituting the alleged
violation of a false claims law which is under investigation,
and the applicable provision of law alleged to be violated.

(B)  If such demand is for the production of documentary
material, the demand shall—

(i) describe each class of documentary material to be
produced with such definiteness and certainty as to
permit such material to be fairly identified;

(ii)  prescribe a return date for each such class which
will provide a reasonable period of time within
which the material so demanded may be assembled
and made available for inspection and copying; and

(iii)  identify the false claims law investigator to whom
such material shall be made available.

(C)  If such demand is for answers to written interrogatories, the
demand shall—

(i) set forth with specificity the written interrogatories
to be answered;

(i)  prescribe dates at which time answers to written
interrogatories shall be submitted; and

(iliy  identify the faise claims law investigator to whom
such answers shall be submitted.

(D)  If such demand is for the giving of oral testimony, the
demand shall—

(i) prescribe a date, time, and place at which oral
testimony shall be commenced;

(i)  identify a false claims law investigator who shall
conduct the examination and the custodian to whom



the transcript of such examination shall be
submitted;

(iif)  specify that such attendance and testimony are
necessary to the conduct of the investigation;

(iv)  notify the person receiving the demand of the right
to be accompanied by an attorney and any other
representative; and

(v)  describe the general purpose for which the demand
is being issued and the general nature of the
testimony, including the primary areas of inquiry,
which will be taken pursuant to the demand.

(E)  Any civil investigative demand issued under this section
which is an express demand for any product of discovery
shall not be returmed or returnable until 20 days after a copy
of such demand has been served upon the person from
whom the discovery was obtained.

(F)  The date prescribed for the commencement of oral
testimony pursuant to a civil investigative demand issued
under this section shall be a date which is not less than
seven days afier the date on which demand is received,
unless the Attorney General or an Assistant Attorney
General designated by the Attorney General determines
that exceptional circumstances are present which warrant
the commencement of such testimony within a lesser period
of time.

(G}  The Attorney General shall not authorize the issuance under
this section of more than one civil investigative demand for
oral testimony by the same person unless the person
requests otherwise or unless the Attomey General, after
investigation, notifies that person in writing that an
additional demand for oral testimony is necessary.

(b)  PROTECTED MATERIAL OR INFORMATION.—

(1)

IN GENERAL.—A civil investigative demand issued under
subsection (a) may not require the production of any documentary
material, the submission of any answers to written interrogatories,
or the giving of any oral testimony if such material, answers, or
testimony would be protected from disclosure under—
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(A) the standards applicable to subpoenas or subpoenas duces
tecum issued by a court of the United States to aid in a
grand jury investigation; or

(B) the standards applicable to discovery requests under the
Federal Rules of Civil Procedure, to the extent that the
application of such standards to any such demand is
appropriate and consistent with the provisions and purposes
of this section.

EFFECT ON OTHER ORDERS, RULES, AND LAWS.—Any such demand
which is an express demand for any product of discovery
supersedes any inconsistent order, rule, or provision of law (other
than this section) preventing or restraining disclosure of such
product of discovery to any person. Disclosure of any product of
discovery pursuant to any such express demand does not constitute
a waiver of any right or privilege which the person making such
disclosure may be entitled to invoke to resist discovery of trial
preparation materials.

(¢}  SERVICE; JURISDICTION.—

M
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BY WHOM SERVED.—Any civil investigative demand issued under
subsection (a) may be served by a false claims law investigator, or
by a United States marshal or a deputy marshal, at any place within
the territorial jurisdiction of any court of the United States.

SERVICE IN FOREIGN COUNTRIES.-—Any such demand or any
petition filed under subsection (j} may be served upon any person
who is not found within the territorial jurisdiction of any court of
the United States in such manner as the Federal Rules of Civil
Procedure prescribe for service in a foreign country. To the extent
that the courts of the United States can assert jurisdiction over any
such person consistent with due process, the United States District
Court for the District of Columbia shall have the same jurisdiction
to take any action respecting compliance with this section by any
such person that such court would have if such person were
personally within the jurisdiction of such court.

(d) SERVICE UPON LEGAL ENTITIES AND NATURAL PERSONS.—

(M

LEGAL ENTITIES.—Service of any civil investigative demand issued
under subsection (a) or of any petition filed under subsection (j)
may be made upon a partnership, corporation, association, or other
legal entity by—

(A) delivering an executed copy of such demand or petition to
any partner, executive officer, managing agent, or general
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(B)
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agent of the partnership, corporation, association, or entity,
or to any agent authorized by appointment or by law to
receive service of process on behalf of such partnership,
corporation, association, or entity;

delivering an executed copy of such demand or petition to
the principal office or place of business of the partnership,
corporation, association, or entity; or

depositing an executed copy of such demand or petition in
the United States mails by registered or certified mail, with
a return receipt requested, addressed to such partnership,
corporation, association, or entity at its principal office or
place of business.

NATURAL PERSONS.—Service of any such demand or petition may
be made upon any natural person by—

(A)

(B)

delivering an executed copy of such demand or petition to
the person; or

depositing an executed copy of such demand or petition in
the United States mails by registered or certified mail, with
a return receipt requested, addressed to the person at the
person’s residence or principal office or place of business.

()  PROOF OF SERVICE.—A verified return by the individual serving any civil
investigative demand issued under subsection (a) or any petition filed under subsection () setting
forth the manner of such service shall be proof of such service. In the case of service by
registered or certified mail, such return shall be accompanied by the return post office receipt of

delivery of such demand.

6)) DOCUMENTARY MATERIAL.—

(M

SWORN CERTIFICATES.—The production of documentary material
in response to a civil investigative demand served under this
section shall be made under a sworn certificate, in such form as the
demand designates, by—

(A)

(B)

in the case of a natural person, the person to whom the
demand is directed, or

in the case of a person other than a natural person, a person
having knowledge of the facts and circumstances relating to
such production and authorized to act on behalf of such
person.,



The certificate shall state that all of the documentary material
required by the demand and in the possession, custody, or control
of the person to whom the demand is directed has been produced
and made available to the false claims law investigator identified in
the demand.

(2)  PRODUCTION OF MATERIALS.—Any person upon whom any civil
investigative demand for the production of documentary material
has been served under this section shall make such material
available for inspection and copying to the false claims law
investigator identified in such demand at the principal place of
business of such person, or at such other place as the false claims
law investigator and the person thereafter may agree and prescribe
in writing, or as the court may direct under subsection (j)(1). Such
material shall be made so available on the return date specified in
such demand, or on such later date as the false claims law
investigator may prescribe in writing. Such person may, upon
written agreement between the person and the false claims law
investigator, substitute copies for originals of ali or any part of
such material.

(g)  INTERROGATORIES.—Each interrogatory in a civil investigative demand served
under this section shall be answered separately and fully in writing under oath and shall be
submitted under a sworn certificate, in such form as the demand designates, by—

(1)  in the case of a natural person, the person to whom the demand is
directed, or

2) in the case of a person other than a natural person, the person or
persons responsible for answering each interrogatory.

If any interrogatory is objected to, the reasons for the objection shall be stated in the certificate
instead of an answer. The certificate shall state that all information required by the demand and
in the possession, custody, control, or knowledge of the person to whom the demand is directed
has been submitted. To the extent that any information is not furnished, the information shall be
identified and reasons set forth with particularity regarding the reasons why the information was
not furnished.

(h) ORAL EXAMINATIONS.—

(1)  PROCEDURES.—The examination of any person pursuant to a civil
investigative demand for oral testimony served under this section
shall be taken before an officer authorized to administer oaths and
affirmations by the laws of the United States or of the place where
the examination is held. The officer before whom the testimony is
to be taken shall put the witness on oath or affirmation and shall,
personally or by someone acting under the direction of the officer
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and in the officer’s presence, record the testimony of the witness.
The testimony shall be taken stenographically and shall be
transcribed. When the testimony is fully transcribed, the officer
before whom the testimony is taken shall promptly transmit a copy
of the transcript of the testimony to the custodian. This subsection
shall not preclude the taking of testimony by any means authorized
by, and in a manner consistent with, the Federal Rules of Civil
Procedure.

PERSONS PRESENT.—The false claims law investigator conducting
the examination shall exclude from the place where the
examination is held all persons except the person giving the
testimony, the attorney for and any other representative of the
person giving the testimony, the attorney for the Government, any
person who may be agreed upon by the attorney for the
Government and the person giving the testimony, the officer before
whom the testimony is to be taken, and any stenographer taking
such testimony.

WHERE TESTIMONY TAKEN.—The oral testimony of any person
taken pursuant to a civil investigative demand served under this
section shall be taken in the judicial district of the United States
within which such persen resides, is found, or transacts business,
or in such other place as may be agreed upon by the false claims
law investigator conducting the examination and such person.

TRANSCRIPT OF TESTIMONY.—When the testimony is fully
transcribed, the false claims law investigator or the officer before
whom the testimony is taken shall afford the witness, who may be
accompanied by counsel, a reasonable opportunity to examine and
read the transcript, unless such examination and reading are
waived by the witness. Any changes in form or substance which
the witness desires to make shall be entered and identified upon the
transcript by the officer or the false claims law investigator, with a
statement of the reasons given by the witness for making such
changes. The transcript shall then be signed by the witness, unless
the witness in writing waives the signing, is ill, cannot be found, or
refuses to sign. If the transcript is not signed by the witness within
30 days after being afforded a reasonable opportunity to examine
it, the officer or the false claims law investigator shall sign it and
state on the record the fact of the waiver, illness, absence of the
witness, or the refusal to sign, together with the reasons, if any,
given therefor.

CERTIFICATION AND DELIVERY TO CUSTODIAN.—The officer before
whom the testimony is taken shall certify on the transcript that the
witness was sworn by the officer and that the transcript is a true
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record of the testimony given by the witness, and the officer or
false claims law investigator shall promptly deliver the transcript,
or send the transcript by registered or certified mail, to the
custodian.

FURNISHING OR INSPECTION OF TRANSCRIPT BY WITNESS.—Upon
payment of reasonable charges therefor, the false claims law
investigator shall furnish a copy of the transcript to the witness
only, except that the Attorney General, the Deputy Attorney
General, or an Assistant Attorney General may, for good cause,
limit such witness to inspection of the official transcript of the
witness’ testimony.

CONDUCT OF ORAL TESTIMONY.—

{A)  Any person compelled to appear for oral testimony under a
civil investigative demand issued under subsection (a) may
be accompanied, represented, and advised by counsel.
Counsel may advise such person, in confidence, with
respect to any question asked of such person. Such person
or counsel may object on the record to any question, in
whole or in part, and shall briefly state for the record the
reason for the objection. An objection may be made,
received, and entered upon the record when it is claimed
that such person is entitled to refuse to answer the question
on the grounds of any constitutional or other legal right or
privilege, including the privilege against self-incrimination.
Such person may not otherwise object to or refuse to
answer any question, and may not directly or through
counsel otherwise interrupt the oral examination. If such
person refuses to answer any question, a petition may be
filed in the district court of the United States under
subsection (§)(1) for an order compelling such person to
answer such question.

(B)  If such person refuses to answer any question on the
grounds of the privilege against self-incrimination, the
testimony of such person may be compelled in accordance
with the provisions of part V of title 18 [18 USCS §§ 6001

et seq.].

WITNESS FEES AND ALLOWANCES.—Any person appearing for oral
testimony under a civil investigative demand issued under
subsection (a) shall be entitled to the same fees and allowances
which are paid to witnesses in the district courts of the United
States.



(i) CUSTODIANS OF DOCUMENTS, ANSWERS, AND TRANSCRIPTS.—

(D
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DESIGNATION.—The Attorney General shall designate a false
claims law investigator to serve as custodian of documentary
material, answers to interrogatories, and transcripts of oral
testimony received under this section, and shall designate such
additional false claims law investigators as the Attorney General
determines from time to time to be necessary to serve as deputies
to the custodian.

RESPONSIBILITY FOR MATERIALS; DISCLOSURE.—-

(A)

(B)

©)

A false claims law investigator who receives any
documentary material, answers to interrogatories, or
transcripts of oral testimony under this section shall
transmit them to the custodian. The custodian shall take
physical possession of such material, answers, or
transcripts and shall be responsible for the use made of
them and for the return of documentary material under
paragraph (4).

The custodian may cause the preparation of such copies of
such documentary material, answers to interrogatories, or
transcripts of oral testimony as may be required for official
use by any false claims law investigator, or other officer or
employee of the Department of Justice. Such material,
answers, and transcripts may be used by any such
authorized false claims law investigator or other officer or
employee in connection with the taking of ora! testimony
under this section.

Except as otherwise provided in this subsection, no
documentary material, answers to interrogatories, or
transcripts of oral testimony, or copies thereof, while in the
possession of the custodian, shall be available for
examination by any individual other than a false claims law
investigator or other officer or employee of the Department
of Justice authorized under subparagraph (B). The
prohibition in the preceding sentence on the availability of
material, answers, or transcripts shall not apply if consent is
given by the person who produced such material, answers,
or transcripts, or, in the case of any product of discovery
produced pursuant to an express demand for such material,
consent is given by the person from whom the discovery
was obtained. Nothing in this subparagraph is intended to
prevent disclosure to the Congress, including any
committee or subcommittee of the Congress, o to any
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other agency of the United States for use by such agency in
furtherance of its statutory responsibilities.

{D)  While in the possession of the custodian and under such
reasonable terms and conditions as the Attorney General
shall prescribe—

(i) documentary material and answers to interrogatories
shall be available for examination by the person
who produced such material or answers, or by a
representative of that person authorized by that
person to examine such material and answers; and

(i)  transcripts of oral testimony shall be available for
examination by the person who produced such
testimony, or by a representative of that person
authorized by that person to examine such
transcripts.

USE OF MATERIAL, ANSWERS, OR TRANSCRIPTS IN OTHER
PROCEEDINGS.—Whenever any attorney of the Department of
Justice has been designated to appear before any court, grand jury,
or Federal agency in any case or proceeding, the custodian of any
documentary material, answers to interrogatories, or transcripts of
oral testimony received under this section may deliver to such
attorney such material, answers, or transcripts for official use in
connection with any such case or proceeding as such attorney
determines to be required. Upon the completion of any such case
or proceeding, such attorney shall return to the custodian any such
material, answers, or transcripts so delivered which have not
passed into the control of such court, grand jury, or agency through
introduction into the record of such case or proceeding.

CONDITIONS FOR RETURN OF MATERIAL.—If any documentary

material has been produced by any person in the course of any
false claims law investigation pursuant to a civil investigative

demand under this section, and—

(A)  any case or proceeding before the court or grand jury
arising out of such investigation, or any proceeding before
any Federal agency involving such material, has been
completed, or

(B)  no case or proceeding in which such material may be used
has been commenced within a reasonable time after
completion of the examination and analysis of all
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documentary material and other information assembled in
the course of such investigation,

the custodian shall, upon written request of the person who
produced such material, return to such person any such material
(other than copies furnished to the false claims law investigator
under subsection (£)(2) or made for the Department of Justice
under paragraph (2)(B)) which has not passed into the control of
any court, grand jury, or agency through introduction into the
record of such case or proceeding.

APPOINTMENT OF SUCCESSOR CUSTODIANS.—In the event of the
death, disability, or separation from service in the Department of
Justice of the custodian of any documentary material, answers to
interrogatories, or transcripts of oral testimony produced pursuant
to a civil investigative demand under this section, or in the event of
the official relief of such custodian from responsibility for the
custody and control of such material, answers, or transcripts, the
Attomey General shall promptly—

(A)  designate another false claims law investigator to serve as
custodian of such material, answers, or transcripts, and

(B}  transmit in writing to the person who produced such
material, answers, or testimony notice of the identity and
address of the successor so designated.

Any person who is designated to be a successor under this
paragraph shall have, with regard to such material, answers, or
transcripts, the same duties and responsibilities as were imposed by
this section upon that person’s predecessor in office, except that
the successor shall not be held responsible for any default or
dereliction which occurred before that designation.

() JUDICIAL PROCEEDINGS, —

(N

(2)

PETITION FOR ENFORCEMENT.—Whenever any person fails to
comply with any civil investigative demand issued under
subsection (a), or whenever satisfactory copying or reproduction of
any material requested in such demand cannot be done and such
person refuses to surrender such material, the Attorney General
may file, in the district court of the United States for any judicial
district in which such person resides, is found, or transacts
business, and serve upon such person a petition for an order of
such court for the enforcement of the civil investigative demand.

PETITION TO MODIFY OR SET ASIDE DEMAND.—



(A)

(B)

Any person who has received a civil investigative demand
issued under subsection (&) may file, in the district court of
the United States for the judicial district within which such
person resides, is found, or transacts business, and serve
upon the false claims law investigator identified in such
demand a petition for an order of the court to modify or set
aside such demand. In the case of a petition addressed to an
express demand for any product of discovery, a petition to
modify or set aside such demand may be brought only in
the district court of the United States for the judicial district
in which the proceeding in which such discovery was
obtained is or was last pending. Any petition under this
subparagraph must be filed—

(i) within 20 days after the date of service of the civil
investigative demand, or at any time before the
return date specified in the demand, whichever date
is earlier, or

(i)  within such longer period as may be prescribed in
writing by any false claims law investigator
identified in the demand.

The petition shall specify each ground upon which the
petitioner relies in seeking relief under subparagraph (A),
and may be based upon any failure of the demand to
comply with the provisions of this section or upon any
constitutional or other legal right or privilege of such
person. During the pendency of the petition in the court, the
court may stay, as it deems proper, the running of the time
allowed for compliance with the demand, in whole or in
part, except that the person filing the petition shall comply
with any portions of the demand not sought to be modified
or set aside.

{3)  PETITION TO MODIFY OR SET ASIDE DEMAND FOR PRODUCT OF
DISCOVERY.—

(A)

In the case of any civil investigative demand issued under
subsection (&) which is an express demand for any product
of discovery, the person from whom such discovery was
obtained may file, in the district court of the United States
for the judicial district in which the proceeding in which
such discovery was obtained is or was last pending, and
serve upon any false claims law investigator identified in
the demand and upon the recipient of the demand, a
petition for an order of such court to modify or set aside
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those portions of the demand requiring production of any
such product of discovery. Any petition under this
subparagraph must be filed—

(i) within 20 days after the date of service of the civil
investigative demand, or at any time before the
return date specified in the demand, whichever date
is earlier, or

(i)  within such longer period as may be prescribed in
writing by any false claims law investigator
identified in the demand.

(B)  The petition shall specify each ground upon which the
petitioner relies in seeking relief under subparagraph (A),
and may be based upon any failure of the portions of the
demand from which relief is sought to comply with the
provisions of this section, or upon any constitutional or
other legal right or privilege of the petitioner. During the
pendency of the petition, the court may stay, as it deems
proper, compliance with the demand and the running of the
time allowed for compliance with the demand.

PETITION TO REQUIRE PERFORMANCE BY CUSTODIAN OF DUTIES.-—
At any time during which any custodian is in custody or control of
any documentary material or answers to interrogatories produced,
or transcripts of oral testimony given, by any person in compliance
with any civil investigative demand issued under subsection (a),
such person, and in the case of an express demand for any product
of discovery, the person from whom such discovery was obtained,
may file, in the district court of the United States for the judicial
district within which the office of such custodian is situated, and
serve upon such custodian, a petition for an order of such court to
require the performance by the custodian of any duty imposed
upon the custodian by this section.

JURISDICTION.—Whenever any petition is filed in any district court
of the United States under this subsection, such court shall have
jurisdiction to hear and determine the matter so presented, and to
enter such order or orders as may be required to carry out the
provisions of this section. Any final order so entered shall be
subject to appeal under section 1291 oftitle 28. Any disobedience
of any final order entered under this section by any court shall be
punished as a contempt of the court.

APPLICABILITY OF FEDERAL RULES OF CIvIl, PROCEDURE.—The
Federal Rules of Civil Procedure shall apply to any petition under



this subsection, to the extent that such rules are not inconsistent
with the provisions of this section.

(k)  DISCLOSURE EXEMPTION.—Any documentary material, answers to written
interrogatories, or oral testimony provided under any civil investigative demand issued under
subsection (a) shail be exempt from disclosure under section 552 of title 5.

(! DEFMNITIONS.—For purposes of this section—

M

@

3)

“)

o)

(6)

G

the term “false claims law” means—
(A) this section and sections 3729 through 3732; and

(B)  any Act of Congress enacted after the date of the enactment
of this section [enacted Oct. 27, 1986] which prohibits, or
makes available to the United States in any court of the
United States any civil remedy with respect to, any false
claim against, bribery of, or corruption of any officer or
employee of the United States;

the term “false claims law investigation™ means any inquiry
conducted by any false claims law investigator for the purpose of
ascertaining whether any person is or has been engaged in any
violation of a false claims law;

the term “false claims law investigator” means any attorney or
investigator employed by the Department of Justice who is charged
with the duty of enforcing or carrying into effect any false claims
law, or any officer or employee of the United States acting under
the direction and supervision of such attorney or investigator in
connection with a false claims law investigation;

the term “person” means any natural person, partnership,
corporation, association, or other legal entity, including any State
or political subdivision of a State;

the term “documentary material” includes the original or any copy
of any book, record, report, memorandum, paper, communication,
tabulation, chart, or other document, or data compilations stored in
or accessible through computer or other information retrieval
systems, together with instructions and all other materials
necessary to use or interpret such data compilations, and any
product of discovery;

the term “custodian” means the custodian, or any deputy custodian,
designated by the Attorney General under subsection i1

the term “product of discovery™ includes—
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(A)  the original or duplicate of any deposition, interrogatory,
document, thing, result of the inspection of land or other
property, examination, or admission, which is obtained by
any method of discovery in any judicial or administrative
proceeding of an adversarial nature;

(B)  any digest, analysis, selection, compilation, or derivation of
any item listed in subparagraph (A); and

(C)  any index or other manner of access to any item listed in
subparagraph {A); and

the term “official use”” means any use that is consistent with the
law, and the regulations and policies of the Department of Justice,
including use in connection with internal Department of Justice
memoranda and reports; communications between the Department
of Justice and a Federal, State, or local government agency, or a
contractor of a Federal, State, or local government agency,
undertaken in furtherance of a Department of Justice investigation
or prosecution of a case; interviews of any qui tam relator or other
witness; oral examinations; depositions; preparation for and
response to civil discovery requests; introduction into the record of
a case or proceeding; applications, motions, memoranda and briefs
submitted to a court or other tribunal; and communications with
Government investigators, auditors, consultants and experts, the
counsel of other parties, arbitrators and mediators, concerning an
investigation, case or proceeding.
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Citarion 4.42 Employee Education About False Claimg Recgveries.
1902(a) (68) of -

The Act, P.L.109-171 {a} The Medicaid agency meets the reguirements
{Section 6032) regarding establishment of policies and

procedures for the education of employees of
enticies covered by section 1902{a) {68) of the
Social Security Act {(the Act) regarding false
claims recoveries and methodologies for
oversight of entities' compliance with these

reguirements,
{1} Definitions.
(&) An *entity”* includes a governmental

agency, organization, unict,
corporation, partnership, or cther
business arrangement {including any
Medicaid managed care organization,
irrespective of the form of
business structure or arrangement
by which it exists}), whether for-
profit or not-for-profit, which
receives or makes payments, under a
State Plan approved under title XIX
or under any waiver of such plan,
totaling at least $5,000,000
annually.

If an entity furnishes items or
services at mere than a single
location or under more than one
contractual or other payment
arrangement, the provisiong of
section 1902{a})(68) apply if the
aggregate payments to that entity
meet the 55,000,000 annual
threshold. This applies whether the
enticy submits claims for payments
using one or more provider
identification or tax
identification numbers.

A governmental component providing
Medicaid health care items or
services for which Medicaid
payments are made would qualify as
an ‘entity” (e.g., a state mental
health facility or school district
providing school-based health
services). A government agency
which merely administers the
Medicaid program, in whole of part

™ No. 07-05_ - Approval Date: Effective Date: _iLllékl
Su d, D
™ No, New NOV 16 2007
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(2)

{3}

T No. 07-0S5
Bupercadas
TN No. New

Approval Date:

{e.g., managing the claims
processing system or determining
beneficiary eligibility), is not,
for these purposes, considered to
be an entity.

An entity will have met the
$5.000,000 annual threshold as of
January 1, 2007, if it received or
made payments in that amount in
Federal fiscal year 2006. Future
determinations regarding an
entity’s responsibility stemming
£rom the requirements of sgecktion.
1%02(a) {68) will be made by--January
1 of each subseguent year, based
upon the amount of payments an
entity either received or made
under the State Plan during the
preceding Federal fiscal year.

(B) An “employee* includes any officer
or employee of the entity.

{C) A “contractor” or *“agent* includes
any contractor, subcontractor,
agent, or other person which or
who, on behalf of the entity,
furnishes, or otherwise authorizes
the furnishing of, Medicaid health
care items or services, performs
billing or coding functions, or is
involved in the monitoring of
health care provided by the entity.

The entity must establish and disseminate
written policies which must alsc be
adopted by its contractors or agents.
Written policies may be on paper or in
electronic Eorm, but must be readily
available to all employees, contractors,
or agents. The entity need not create an
employee handbook if none already exists.

An entity shall establish written
policies for all employees (including
management), and of any contractor or
agent of the entity, that include
detailed information about the False
Claims Act and the other provisions named
in section 1902(a)} (68} (A). The entity
shall include in those written policies
detailed informatien about the entity’s
policies and procedures for detecting and
preventing waste, fraud, and abuse. The
entity shall also include in any emplovee

Effective Datet !’f‘Q ]

NOV 16 2007 -
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(b}

™ No. 07-05

Supercedes
TH Ho. New

handbook a specific discussicon of the

laws described in the written policies, |
the rights of emplovees to be protected

as whistleblowers and a specific

discussion of the entity's policies and

procedures for detecting and preventing

fraud, waste, and abuse.

{4) The requirements of this law should be
incorporated into each State‘s provider
enrgllment agreementcs.

(5} The State will implement this State Plan
amendment on January 1, 2007.

ATTACHMENT 4.42-A describes, in accordance with

section 1902{a) {68) of the Act, the methodology

of compliance oversight and the frequency with

which the State will re-assess compliance on an

ongoing basis.

Lpproval Daten Effective Date: ) | 0{]
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Methodology of Compliance Oversight, and Frequency

1,

Method of Compliance Oversight.

a. The initial implementation of Section 1902{a} {68) of the Act
shall include the-annual dissemination to all entities a copy of
the District of Columbia False Claimg Act, (D.C. Official Code
52-308.14, as amended), and other reélévant laws, rules or
regulations along with a Medical Assistance Administration false
claims education pelicy letter indicating mandatory compliance
pursuant to Section 1502(a) (68) and an enclosed explanation of
the requirements.

b. Each entity shall submit to the Medical Assistance Administration

e s e e, B, LOCEEE .Of . compliance.icalendar years:. 2007. and 2008,. on..or before

January 1, 2009, .and thereafter, on or befere the. firast -day of -
each succeeding calendar year for the period covering the przor
calendar year. The letter of compliance shall be signed by the
Chief Executive or Chief Operating Officer of the entity,
certifying that all of the requirements of the Medicaid State
Plan have been met. ’

Frequency of State Assessment of Ongoing Compliance by Entities.

-a. On an annual basis to commence on the second anniversary

following the Medical Assistance Administration’s initial
implementation date of Section 1%02{a} (68}, each entity will be
required to submit.an annual false claims education certification
letter to the: Medlcai Assistance Administration, stating that the
entity has provided continuing education for false claims
education during the.prior twelve {12} months.

b. The annual false claims education certification letters will be
maintained by the Medicaid agency for review by CMS upon request.

c. Those parts of Distri¢t of Columbia government that are entities
will be provided with an annual update of the False claims
education pollcy notice under the requirements of Section
1902 (a) {68} 1nc1uding any changes or amendments in the
requirements, the District of Columbia False Claims Act, other
relevant laws, rules, and regulations.

d. Annually” beglnnlng in calendar year 2008, the Medical 5351stance

TN HNo.

Supercedes

m%‘

Administration will randomly select.d minimwm of five {5)
entities for Focumed atidit and complisnce with: Section 4.42. The
selected entitieés will be requived t6 provide written
documentation of their compliance with Seotion £.42 and

1902(a} {68) of the Act. Such documentation will be used as the
basgis for a desk and/or on-site audit of each. selected entity to
verify @ﬂnual compllanne with Section '4.42.

e Over a ten. year pariod beginning with implemantation of Sectxon
4.42 each entity shall be audited at least once but not more than
five {5} times within the ten year period.

-gz:gg,*,_ﬁh APprovul gle:

Effsctive Date:
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soe section 2664(b) of Pub. L. 88-369, set out sz a note
under asction 401 of this title.

EFFECTIVE DATE OF 1973 AMENDMENT

Amendment by Pub. L. 93-231 effective with reapect
to paymenta under saction 1396t of thie title for cal-
endar quarteras commencing after Dec. 31, 1973, see soc-
tion 13¥d} of Pub. L. 83-23], set out as a note under sec-
tion 1396a of this title.

§1396a, State plans for medical assistance

(a) Contents

A State plan for medical assistance must—

{1) provide that it shall be in effect 1n all po-
livical subdivisions of the State, and, if admin-
tstered by them, be mandatory upon thern;

(2) provide for financial participation by the
State equal to not less than 40 per centum of
the non-Federal share of the expenditures
under the plan with respect to which pay-
ments under section 1396b of this title are au-
thorized by this subchapter; and, effective
July 1, 1969, provide for financial participation
by the State equal to all of such non-Federal
share or provide for distribution of funds from
Federal or State sources, for carrying cut the
State plan, on an aqualization or other basis
which will assure that the lack of adequate
funds from local sources will not result in low-
ering the amount, duration, scope. or quality
of care and services available under the plan;

(3) provide for granting an opportunity for a
fair hearing before the State agency to any in-
dividual whose claim for medical assistance
unhder the plan is denied or is not acted upon
with reasonable promptness;

(4) provide (A) such methods of administra-
tion (including methods relating to the estab-
lishment and malntenance of personnel stand-
ards on a merlt basis, except that the Sec-
retary shall exercise no authority with respect
te the selection, tenure of office, and com-
pensation of any individual empioyed in ac-
cordance with such methods, and including
provision for utilization of professional medi-
cal personne] in the administration and, where
administered locally, supervision of adminis-
tration of the plan) as are found by the Sec-
retary to be necessary for the proper and effi-
cient operation of the plan, (B) for the train-
ing and effective use of paid subprofessional
staff, withk particular emphasis on the full-
time or part-time employment of recipients
and other persons of low income, as caommu-
nlty service aides, in the administration of the
plan and for the use of nonpaid or partislly
paid volunteers in a social service volunteer
program in providing services to applicants
and recipients and in assisting any advisory
committees established by the State agency.
{C) that each State or local officer, employee,
or independent contractor who js responsible
for the expenditure of substantial amounts of
funds under the State plan. each individual
who formerly was such an officer, employee,
or contractor, and each partner of such an offi-
cer, employee, or contractor shall be prohib-
ited from committing any act, in relation to
any activity under the plan, the commission
of which, in connection with any activity con-
cerning the United States Government, by an

officer or employee of the United States Gov-
ernment, an individual who was such an offl-
cer or amployes, or a partner of such an officer
or employee 1a prohibited by section 207 or 208
of title 18, and (D) that each State or local of-
ficer, employee, or i{ndependent contractor
who is responsible for selscting, awarding, or
otherwlse obtaining items and services under
the State plan shall be subject to safoguards
against conflicts of interest that are at least
ay stringent as the safegnards that apply
under chapter 21 of title 41 to persons de-
scribed in section 2102(a)(3) of title 41;

(5) either provide for the establishment or
designation of a gingle State agency to admin-
ister or to supervise the adminiatration of the
plan; or provide for the establishment or des-
lgnation of a single State agency to admin-
ister or to supervise the administration of the
plan, except that the determination of eligi-
bility for medical assistance under the plan
shall be made by the State or local agency ad-
ministering the State plan approved under
subchapter I or XVI of this chapter (insofar as
it relates to the aged) if the State 18 eligible
to participate in the State plan program es-
tablished under subchapter XVI of this chap-
ter, or by the agency or agencles administer-
ing the supplemental security income program
established under subchapter XVI or the State
plan approved under part A of auhchapter IV of
this chapter if the State is not eligible to par-
ticipate in the State plan program established
under subchapter XV1 of this chapter;

(6) provide that the State agency will make
such reports, in such form and containing such
information, as the Secretary may from time
to time require, and comply with such provi-
slons as the Secretary may from time to time
find necessary to assure the correctness and
verification of such reports,;

(7T} provide—

(A) safeguards which restrict the use or
disclosure of information concerning appli-
cants and recipients to purposes directly
connected with—

(i) the administration of the plan; and

(ii) the exchange of information nec-
essary o certify or verify the certification
of eitgibility of children for free or reduced
price breakfasts under the Child Nutrition

Act of 1966 [42 U.S.C. 1771 et seq.] and free

or reduced price lunches under the Richard

B. Russell National School Lunch Act [42

U.8.C. 1751 et seq.], in accordance with sec-

tion 8(b) of that Act (42 U.S5.C. 1758(b)],

uging data standards and formats estab-

lished by the State agency; and

{B) that, pnotwithstanding the Express
Lane option under subsection (e}13), the
State may enter Into an agreement with the
State agency administering the school lunch
program established under the Richard B.
Russell National School Lunch Act under
which the State shall establish procedures
to ensure that—

(1) a child recelving medical assistance
under the State plan under this subchapter
whose family income does not excead 133
percent of the poverty line (as defined in
section 9302(2) of this title, including any
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and Federally-qualified health centers de-
scribed in section 1396d(I)}(2)(B)? of this title,
and

(B) uslng applications which are other
than those used for applications for aid
under auch part;

{56) provide, in accordance with subsection
(8) of this section, for adjusted payments for
certaln inpatient hospital services:

(57) provide that each hospital, nursing facil-
ity, provider of home health care or personal
care services, hosplce program, or medicald
managed care organization (as defined in sec-
tion 1386b{m)(1)(A) of this title) receiving
funds under the plan shall comply with the re-
qQuirements of subsection (w) of this sectlon:

(58) provide that the State, acting through a
State agency, association, or other private
nonprofit entity, develop a written description
of the law of the State (whether statutory or
as recognized by the courts of the State) con-
cerning advance directives that would be dis-
tributed by providers or organizations under
the requirements of subsection (W) of this sec-
tion;

(69) maintain a list (updated not less often
than monthly, and containing each physician’'s
unique identifler provided under the system
established under subsection (x) of this sec-
tion) of all physicians who are certified to par-
ticipate under the State plan;

(60) provide that the State agency shall pro-
vide assurances satisfactory to the Secretary
that the State has in effect the laws relating
to medical child support required under sec-
tion 1395g-1 of this title;

(61) provide that the State must dem-
onstrate that it operates a medicaid fraud and
abuse control unit described in section 1396b(q)
of this title that effectively carries out the
functions and requirements described in such
section, as determined in accordance with
standards established by the Secretary, unless
the State demonstrates to the satisfaction of
the Secretary that the effective operation of
such a unit in the State would not he cost-ef-
fective because minimal fraud exists in con-
nection with the provision of covered services
to ellgible individuals under the State plan.
and that bensficiaries under the plan will be
protected from abuse and neglect in connec-
tion with the provision of medical assistance
under the plan without the existence of such a
unit,;

(62) provide for a program for the distribu-
tion of pediatric vaccines to program-reg-
istered providers for the immunigation of vac-
cine-eligible children in accordance with sec-
tion 1396s of this title;

(63) provide for administration and deler-
minations of eligibility with respect to indi-
viduals who are {or seek to be) eligible for
medical assistance based on the application of
section 13%6u-1 of this title;

(64) provide, not later than 1 year after Au-
gust 5, 1997, a mechanism to receive reports
from beneficiaries and others and compile data
concerning glleged instances of waste, fraud,

"S50 in original. Frobably should be section “1396d(IHZNHI".

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 3204

and abuse relating to the operation of this
subchapter;

(65) provide that the State shall issue pro-
vider numbers for all suppliers of medical as-
sistance consisting of durable medical equip-
ment, as defined in section 1395x(n) of this
title, and the State shall not issus or renew
such a suppller number for any such supplier
unless—

(A)i) fall and complete Information as to
the identity of each person with an owner-
ship or control interest (as defined in section
1320a-3(a)(3) of this title) in the supplier or
1n any subcontractor (as defined by the Sec-
retary In regulations) in which the supplier
directly or indirectly has a 5 percent or
more ownership interest; and

(11} to the extent determined to be feasible
under regulations of the Secretary, the
name of any disclosing entity (as defined in
section 1320a-3(a}(2) of this title) with re-
spect to which a person with such an owner-
ship or comtrol interest in the supplier is a
person with such an ownership or contrel in-
terest in the disclosing entity; and

(B) a surety bond in a form specified by the
Secretary under section 1385m(aX16XB) of
this title and in an amount that 15 not less
than $50,000 or such comparable surety bond
as the Secretary may permit under the sec-
ond sentence of such section:

(66) provide for making eligibility deter-
minations under section 1396u-5{a} of this
title;

{67) provide, with respect to services covered
under the State plan (but not under sub-
chapter XVII of this chapter) that are fur-
nished %o a PACE program eligible individuszl
enrolled with a PAGE provider by a provider
participating under the State plan that does
not have a contract or other agreement with
the PACE provider that establishes payment
armounts for such services, that such partici-
pating provider may not require the PACE
provider to pay the participating provider an
amount greater than the amount that would
otherwise be payable for the service bto the
participating provider under the State plan for
the State where the PACE provider is located
(in accordance with regulations issued by the
Secretary);

(68) provide that any entity that receives or
makes annnal payments under the State plan
of at least $5.000,000, as a condition of receiv-
ing such payments, shall—

(A) establish written policies for all em-
pioyees of the entity (inciuding manage-
ment), and of any contractor or agent of the
entity, that provide detailed information
about the False Claims Act established
under sections 3729 through 3733 of title 31,
administrative remedies for false clalms and
statements established under chapter 38 of
title 31, any State laws pertalning to civil or
criminal penalties for false claims and state-
ments, and whistleblower protections under
such laws, with respect to the role of such
laws in preventing and detecting fraud,
waste, and abuse in Federal health care pro-
grams {as defined in section 1320a-TD of
this title);
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{B) include as part of such written policies,
detalled provisions regarding the entity's
policies and procedures for detecting and
preventing fraud, waste, and abuse; and

{C) 1nclude in anhy employee handbook for
the entity, a specific discusalon of the laws
described in subparagraph (A}, the rights of
employees t0 be protected as whistleblowers,
and the entity’s policies and procedures for
detecting and preventing fraud, waste, and
abuse;

(69) provide that the State must comply with
any requirements determined by the Secretary
to be necessary for carrying out the Medicald
Integrity Program established under section
1396u—6 of this title;

(70) at the optlion of the State and notwith-
standing paragraphs (1), (10)(B), and (23), pro-
vide for the establishment of a non-emergency
medical transportation brokerage program in
order to more cost-effectively provide trans-
portation for individuals eligible for medical
assistance under the State plar who need ac-
cess to medical care or services and have no
other means of transportation which—

(A) may include a wheelchair van, taxi,
stretcher car, bus passes and tickets, secured
transportation, ard such other transpor-
tation as the Secretary determines appro-
priate; and

(B} may be conducted under contract with
a broker who—

(1) is selected through a competitive bid-
ding process based on the State's evalua-
tion of the broker's experience, perform-
ance, references, resources, qualifications,
and costs;

(ii) has oversight procedures to monitor
beneficiary access and complaints and en-
sure that transport personnel are licensed,
qualified, competent, and courteous;

(iii) is subject to repular auditing and
oversight by the State In order to ensure
the quality of the transportation services
provided and the adequacy of beneficiary
access to medical care and services; and

(iv) complies with such requirementa re-
lated to prohibitions on referrzls and con-
flict of interest as the Secretary shall es-
tablish {based on the prohibitions on phy-
sician referrals under section 13%5nn of this
title and such other prohibitions and re-
quirements as the Secretary determines to
be appropriate);

(71) provide that the State will implernent
an asset verification program as required
under section 1396w of this title;

{72) provide that the State will not prevent
a Federally-qualified health center from en-
tering into contractual relationships with pri-
vate practice dental providers in the provision
of Federally—<ualified health center services;

{73) in the case of any State in which 1 or
more Indian Health Programs or Urban Indian
Organizations furnishes health care services,
provide for a process under which the State
seeks advice on a regular, ongoing basis from
designees of such Indian Health Programs and
Urban Indian Organizations on matters relat-
ing to the applicatien of this subchapter that
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are likely to have a direct effect on such In-
dian Health Programs and Urban Indian Orga-
mzations and that—

(A) shall include sclicitation of advice
prior to submission of any plan amend-
ments, walver requests, apnd proposals for
demonstration projects likely to have a di-
rect effect on Indlans, Indian Health Pro-
grams, or Urban Indian Organizations; and

(B) may include appointment of an advi-
sory committee and of a designee of such In-
dian Health Programs and Urban Indian Or-
ganizations to the medical care advisory
cominittee adviging the State on ita State
plan under this subchapter;

(74) provide for maintenance of effort under
the State plan or under any walver of the plan
in accordance with subsection (gg);

(75) provide that, beginning January 2015,
and annually thereafter, the State shall sub-
mit a report to the Secretary that contains—

(A) the total number of enrolled and newly
enrolled individuals in the State plan or
under a walver of the plan for the fiscal year
ending on September 30 of the preceding cal-
endar year, disaggregated by population, in-
cluding children, parents, nonpregnant
childless adults, disabled individuals, slderly
individuals, and such other categories or
sub-categories of individeals eligible for
médical assistance under the State plan or
under a waiver of the plan as the Secretary
may require;

{B) a description, which may be specified
by population, of the outreach and enrecil-
ment processes used by the State during
such fiscal year; and

{C) any other data reporting determined
necessary by the Secretary to monitor en-
rollment and retention of individuals eligi-
ble for medical assistance under the State
plan or under a waiver of the plan;

(76) provide that any data collected under
the State plan meets the requirements of sec-
tion 3101 of the Public Health 3Service Act [42
0.5.C. 300kk];

(77} provide that the State shall comply with
provider and suppller screening. oversight, and
reporting requirements in accordance with
subsection (kkY;

(79)1° provide that any agent, clearinghouse,
or other alternate payee (as defined by the
Secretary) that submits ¢laims on behall of a
health care provider must register with the
State and the Secretary in a form and manner
specified by the Secretary;

(80) provide that the State shall not provide
any payments for items or services provided
under the State plan or under a waiver to any
financial institution or entity located outside
of the United States;

(81) provida that the State will comply with
such regulations regarding the application of
primary and secondary payor rules with re-
spect to individuals who are elipible for medi-
cal assistance under this subchapter and are
ellgible heneficlaries under the CLASS pro-
gram established under title JFXXII of the

¥ 5o jo original. There {8 oo par. (T8).






